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as& arf s 3r4 3mer 3rials 3qera cITTctr i c=rr a sr 3mer th uf zrnfnf fa
a4art al ala 31f@rnrra 3flfRir m lfcR'raror~~~ 'flcnBf i I

Any person an aggrieved by this Order-i.n-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

317a ml qr gTtarvr 31dad :
Revision application to Government of India:

Cl) (cfi) (@) ##tz 35ea rca 3f@1fezru 1994 Rt err 3raa# aarc a aracai m GITT cR" ~ 'tlRf
at 5u-er h 7erauq 3irvfrutaru 3raze 3r&)a fa, aa war, f@ #in6z1, 15la
faam, a]ft zifGr, star tu sua,i mr,e feat-11ooo1 at R act af [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zff al #Rt ztfe h ma ii sra fr anra a fat oisran zn 3car nar cR" m fcITT:il'
gisra zwisran k m sa §lJ ii ii, n fnstr aiera zm 3f5K CR" ~ c:re," fcITT:il' cfiR@dl

i zn f@a#rcisran i t #r $ 'QTcIRTT m~ ¢ ~ 1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse ·

(lif) a:rr«=r h ag fast lg znr gr Fc-t4ifcta m ~ m m m ftjf.-lJ-11°1 CR" 3G<lfJT ?
at ma u 35-ala era h Rd hm i sita ea@n#try zm 2r fzffaa ? [

'./i ..



(c) In case of goods exported outside India export to Nepal or Bhutan, without payment or
duty.

~,·k41 cl.-J al war yegram frg uh sq€t #fee rr 6t nu{ & sit man ui gr
rrr ya Ru # gafa 3gr, sr4t # ID-TT LfTffif cil" ~· tix <TT cJTcl" if fcmr~ (rf.2) 1998
tTm 109 ID-TT frgaa fhg ·Tg 6T I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
proddcts under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4hr snaa zycn (3ft) Rral, 2oo4 fr 9 siafa RR{e qua in zy-s i at uRii
i, hf sra uf am? hf fafl mt # sf gr-arr?gr vi sat arr #t cfl"-cfl"
4Rji a Tr fr mar fhzn uirr alRglr rr ural g. ql qngff sifa err 36-< a
~~cB" .'T,lc'IFf cB" ~ cB" Wl?.T €ln-6 arr at ,f ft ±)ftant
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a . 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE/\, 1944, under Major Head ofAccount.

(2) RRau 3ma # arr usf vis ay Gargm <:rr '3W q51=f mill m 2001- 1fu=r :fRfR
·cBt \TJW am "iJjfIT~~~ ·C1Rsf xf "G'lJJCIT m ill 1 ooo1- ct)- ffi :fRfR ctfl" \TJW ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more ,
than Rupees One Lac.

#tar zyc,hr sari yc vi ara srf)tr =nnf@rat fa 3r4ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu Gala gen 3rf@fa, 1944 c#i" tTm 35-~/35-~ cB" 3Rl7fct:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- 0

(as) affaut qcalias if@er ftma ft zye, #tu uurza zyea yd hara or4l#tr znrznf@raU
at fain 9fear a4e a i. 3. 3. •g, { fecal t ya

(a)

(b)

(2)

the special bench of Custom., Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Plilram, New Delhi-1 in all matters relating to classification valuation and.

i • •

qfRra qR3 2 (1)a al; rgir srarat #t a4ta, railr # ft zyea, #4hr
3ra yea y hara ar@tar zmrnf@raw1 (Rrbc) #l ufga &fr flf8at, srsaral i 3it-20,
#ea glRu a4rug, aunt a, '1!i5J.Jclli!!K-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

atzr s4la yen (srfta) fzara81, 2oo1 t arr o # siafd qua zy-3 # feufRa fg 313II
3~~· c#I" 7ft 3Tfu cB" ~~~ lTq ·aTITTT c#I". 'EfR ~ x=ri%a .\JTTIT '3c'llTcf ~
c#I" .:rrr, 6lffiJj" c#I" +ftir it nurnt rnr if 6u; 5 C1Rsf <TT '3W q51=f 5 cfITT ~ 1000 /- ffi ~
61.fr I sfqr zyca #t ni, ntsr #6t .:rrT: 3ITT" crrTTm <T<TT~~ 5 crlruf <TT 50 C1Rsr Ticp 6T ill
~5000/- tifra~ 6Pft 1 , \JfITT '3c'llTcf ~ c#I" .:rrr, eZfTGf c#I" l=fi.r 31N crrTTm <T<TT~~ 5o
crg zma unar & asi sq; 1ooo/- #hr ?hurt 3hf I ctfl" t#R-r x-lt51llcb xftlx-c~x cfi '.-Jlli xf ·



•
aifha aa rye a iiar #tuy zuyrn a fh#tRa a5fa er # #a st
Irr qr gt ui sa men@raur at fl fer ?] ' . ·

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

-0

(3) 4fa gr 3mar i { ea 3rrazii mar war it & at r@ta Te sir a fkga "cbT :rmR (3q1@
±r a fan st a1Ry gaa# ta gg sf f fur q#ht mrf a aa a fg zrenRenf r4l4hr
=znrznf@rau at ya 3@l qr altal at ya 3ma fhzr uat&]

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoip scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail iaf@ mmzii at Riasr as cf@ f#ii at sit ft n anaffa fa5zn ua ? it 4ta zyeo,
itsraa zyca vi araw 3r4ltd nrqrf@ersur (raff9f@) fr, 1982 11~ % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) #mt yen, #ta sir<a zyeen g hara ar@lat nznf@raw (Rrec), # 4Ra a7flat # mm a
~;i:ri"ar(Demand)~ zy (Penalty) "cbT 1o% 4asr #a1 3Garfk 1 zrifa, 3ff@asa qa5 1o cRr$
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.4hr3nrla3itlarah3iaiia, enf@star "#acr #r+ia"DutyDemanded) -
.;) .

(i) (Section) is 1uph ;aefffa if@;
(ii) friar ara#hr&dz 3fez#ruf@r;
(iii) #dzafrail#fr 6has er zf@r.

> zrzqasa 'ifsr4a' ksrzqaa #tam#, ar4hr'aura#fra sraarfrarr&.
For an appeal to be filed beforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition ,forfiling appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

r casf # gs arr 4 u arf nfaur # scar szi sea srzrar <res zvs faarRapaf#if9
are era # 10% araarc w al srzi ±a aus Raffa &t a-GI' qCJs c);- 10%a w #1 s,nna 1
In v;ew of abov:, an appeal agai~st this ord\'lr shall lie before the Tribunal on leymentor±os
of the duty demanded where dutYi or duty an'.d penalty are in dispute, or penalty\w~e,S~...!:_~~~}tY:~: - /
alone is in dispute." · ~ ' • · · -·, __,

~-----✓
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ORDER-IN-APPEAL

!vl/s Mazda Limited (Bio Tech Division), situated at 11/12 Hitendranagar •

Audhyogic Sahkari Vasahat, Near National highway No. 8, Kubernagar, Naroda,

Ahmedabad - 382 340 (hereinafter referred to as 'the appellant') is engaged in the

manufacture of excisable product 'Ejector Vacuum System, Fruit Jam, Food Colors etc'

falling under Chapter 84, 20 and 21 of the first schedule to the Central Excise Tariff Act,..
1985 (hereinafter referred to as 'CET, 1985). During the course of audit conducted by

the officers of the department it was noticed that the appellant had availed input service

credit of Service Tax paid on services like Travel Agent service, Maintenance and

Repair of vehicles, Maintenance and Repair of Air Conditioning machine, Rent of Head

Office situated at Panchwati, Ahmedabad and services like Custom House Agent

service, Clearing & forwarding Agent service, Foreign Bank Charges etc. used in

relation to export of goods. A Show Cause Notice F.No.V.84/15-129/OA/2014 dated·

24/11/2014 (hereinafter referred to as 'the SCN') was issued to the appellant for

recovery of CENVAT credit amounting to Rs.16,09,351/- under Rule 14 of Cenvat Credit

Rules, 2004 (CCR, 2004) read with Section 11A(5) of the Central Excise Act, 1944 O
(CEA, 1944) along with interest under Rule 14 of CCR, 2004 read with Section 11AA'of

the Central Excise Act, 1944 (CEA, 1944). An amount of Rs.19,914/- paid by the

appellant was proposed to be appropriated and penalty was proposed to be imposed on

the appellant under Rule 15(2) of CCR, 2004 read with Section 11AC(1)(b) of CEA,
1944. This SCN was adjudicated vide O.1.O.No. 01 to 04/AC/DEMAND/17-18 dated

11/05/2017 (hereinafter referred to as 'the impugned order') passed by the Assistant

Commissioner, Central Excise Division-I, Ahmedabad-11 (hereinafter referred to as 'the

impugned order'). The adjudicating authority has allowed the CENVAT credit amounting

to Rs.23,760/- availed on 'Car Renting, 'Travel Agent', Repairing of Air-conditioner',

'Hotel charges' and 'Business Promotion' and denied CENVAT credit amounting to

Rs.16,352/- availed on 'Car Renting' and 'Hotel Charges' availed on or after

01/04/2011. The adjudicating authority has denied the CENVAT credit amount of

Rs.10,23,255/- availed on 'Custom House Agent ' and 'Clearing and Forwarding
Agent' services as the period involved was after the amendment of Rule 2() of CDR,

2004 w.e.f. 01/04/2008. The adjudicating authority has allowed CENVAT credit of
Service Tax on Foreign Bank service holding the same as falling under the activity of

'financing' in the inclusive portion of the definition of input service under Rule 2() of

CDR, 2004. The CENVAT credit of Service Tax paid on Office Rent and distributed by

Input Service Distributor has been allowed by the adjudicating authority following the

ratio of Order-in-Appeal No.AHM-EXCUS-001-APP-041-2016-17 dated 22/12/2016

passed by Commissioner (Appeals), Ahmedabad. Thus out of a total demand of
Rs.19,07,031/-, the demand of Rs.10,39,607/- has been confirmed invoking extended

period along with interest and equivalent penalty while the amount of Rs.8,67,424/- has

been dropped.

o
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2. The appellant has preferred the instant appeal against the impugned order
#

mainly on the following grounds:

a) The impugned order is clearly non-reasoned and non-speaking and in clear violation of
the principles of natural justice as the adjudicating authority has not dealt with the
submissions made before him. It is submitted that the services pertaining to CHA and
C&F services are denied by the adjudicating authority that were received for export of
goods wrongly relying on the judgment of Hon'ble Supreme Court in the case of Mis
ISPAT Industries that was pertaining to valuation of goods as to whether freight charges
are includible in the assessable value of the goods. It is submitted thaf the dispute
pertaining to availability of CENVAT credit on CHS services is settled by various
judgments including in the case of M/s Dynamic Industries by the Hon'ble Gujarat High
Court, where it has been held that in the case of export of goods, all expenses incurred
by the exporter up to the port are CENVATable. The adjudicating authority has further
disallowed CENVAT credit on car repairing services which are being used for
transportation of employees of the company to the factory and office. The distance
between office of the appellant and its factory is approximately 25 kms. The appellant
has to make arrangement for transportation of employees to the factory as well as office.
For this purpose the appellant has brought Cars which require services as well as
repairing. It is submitted that the credit on authorized service station services is clearly
admissible as the service is directly used by employees for transportation between
factory and office. The appellant had relied upon order of Hon'ble Tribunal in the case of
Mis Reliance Industries Ltd., wherein identical services were allowed but the
adjudicating authority has not discussed the ratio in the impugned order. It is submitted
that the appellants had used Hotel charges for its marketing as well as servicing /
installation etc. The appellant had made detailed submissions and had relied upon the
direct order in the case of M/s Reliance Industries ltd. allowing credit on such service.

b) The appellants had further submitted that credit was sought to be denied invoking
extended period of limitation. However, no objection was raised against availment of
credit on aforesaid services during the course of audit for earlier period. The demand for
Hotel service was clearly barred by limitation. The appellant submit that even otherwise,
the demand is barred by limitation. The appellant had taken credit openly showing the
credit in its records and the demand is also issued on the basis of audit of records.
Hence when the entire details were available on records, it cannot be held that there
was any suppression with ma/a fide intention to evade payment of· duty and hence
extended period of demand cannot be invoked and 100% penalty cannot be imposed on
the appellant.

Personal hearing in the case was held on 13/02/2018. Shri Nirav Shah, Advocate3.
attended and reiterated the grounds of appeal. He submitted copies of citations

Commissioner vs Dynamic Industries Ltd. - 2014 (307) ELT 15 (Guj.) and Reliance

Industries Ltd. vs CCE & ST, LTU, Mumbai - 2016 (45) STR 383 (Tri.-Mumbai).

4. I have gone through the contents of the impugned order as well as the grounds

adduced by the appellant in the present appeal. In the present appeal the appellant has

challenged the denial of input credit of Service Tax in respect of (i) Car repairing service

w.e.f. 01/04/2011; (ii) Hotel charges w.e.f. 01/04/2011 and (iii) Custom House Agents

(CHA) and Clearing and Forwarding (C&F) Agents in respect of export goods w.e.f.

01/04/2011.I take up the impugned services for discussion as follows:

i. Car Repairing Service: The appellant has claimed CENVAT credit on Car

Repairing services on the ground that the Cars were used for transportation of

the employees to the factory and office. Such service cannot beheld to b%­
service used in or in relation to manufacture, whether di racily or indirect1{cir· fqr,:_;;::->;;;,
clearance of final products upto the place of removal, Therefore, ~i,, same -i '·'\1
cannot be considered as an input serce under Rule 20) of CCR, Pg4 ad4 $go-a
CENVAT credit of Service Tax on such service is not admissible. ."o.s» "°

¥
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ii. Hotel charges: The CENVAT credit with regards to Hotel charges is not

admissible as the same cannot be considered as input service under the

amended Rule 2(1) of CCR, 2004.
iii. In the light of the above discussion, the demand confirmed in the impugned order

along with interest and penalty in respect of Car Repairing Service and Hotel

charges is upheld as sustainable. As regards the invoking of extended period for

confirming demand in respect of Car Repairing Service and Hotel Charges, it is

clear that the ineligible credit was detected only because of the audit of the

records by the officers of the department. After amendment of CCR, 2004, there

was no reason for the appellant to continue availing CENVAT credit on the said

services disregarding the amendment. The appellant had never intimated its

desire to the department to avail the impugned credit, which it had reason to

believe was not admissible. Therefore, the ingredient of suppression of facts with

intent to evade duty is present in the instant case, justifying the invoking of

extended period and imposition of penalty under Rule 15(2) of CCR, 2004.

iv. CHA and C&F: The services towards CHA and C&F were used towards export

of goods. The adjudicating authority has denied CENVAT credit on CHA ana CO
C&F holding that the place of removal for export goods is factory which is not

correct and is not sustainable because the place of removal for export of goods is

the place where documents are presented for export i.e. the port of export. The
CHA and C&F charges are incurred at the Port and hence CENVAT credit on the

same is admissible. The confirmation of demand in respect of CENVAT credit on

CHA and C&F services along with interest and penalty are set aside.

5. 34ca aarr a#Rta 3r4tra fGqzr7 3qiaa tat far srar?
The appeal filed by the appellant stands disposed of in the above terms. ('

1)8°
2

(3arr 9i#)

3rzgea (srhcr-) )
Date: / 12018

Attested

•Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.

To
Mis Mazda Limited (Bio Tech Division),
11/12, Hitendranagar Audhyogic Shakari Vasahat,
Near National High Way No. 8,,Kubernagar, Naroda,
Ahmedabad - 382 340.

Copy to:
t

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad-II~ .
3. The Additional Commissioner, C.G.S.T.(System), Ahmedaba.d-llft
4. The Deputy Commissioner, C.G.S.T., Division: I, Ahmedabad.
5. Guard File.
6. P.A.


