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issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad North

1] 3TeeRdT/uTadT @7 1 Tad gar (Name & Address of the Appellant/Respondent)

M/s Mazda Limited
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TRBR T YFAIETOT Jidee
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse : :
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In case of goods exported outside India export to Nepal or Bhutan, witheut payment of
duty. ' :

R ST B SATET Yoib @ YA B oY I SYET BI¥T 779 &1 8 8 AR VA A< Sl g9
ORT UG 199 & Gde  STgad, il & gRT UIRG o 999 TR 1 915 o facy fefem (H.2) 1908
YT 100 GRT Fgerr fby g &1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more .

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special’ bench of Custom, Excise & Service Tax Appellate Tnbunal of West Block
No.2, R.K. Puram New Delhi-1 in all matters relating to classn‘lcatlon valuation and.
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To the west regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal

- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.1 00/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before'the CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andService Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

M/s Mazda Limited (Bio Tech Division), situated at 11/12 Hitendranagar
Audhyogic Sahkari Vasahat, Near National highway No. 8, Kubernagar, Naroda,
Ahmedabad — 382 340 (hereinafter referred to as ‘the appellant’) is engaged in the
manufacture of excisable product ‘Ejector Vacuum System, Fruit Jam, Food Colors etc’
falling under Chapter 84, 20 and 21 of the first schedule to the Central Excise Tariff Act,
1985 (hereinafter referred to as ‘CET, 1985"). During the course of audit conducted by
the officers of the department it was noticed that the appellant had availed input service
credit of Service Tax paid on services like Travel Agent service, Maintenance and
Repair of vehicles, Maintenance and Repair of Air Conditioning machine, Rent of Head
Office situated at Panchwati, Ahmedabad and services like Custom House Agent
service, Clearing & forwarding Agent service, Foreign Bank Charges efc. used in
relation to export of goods. A Show Cause Notice F.No.V.84/15-129/0A/2014 dated -
24/11/2014 (hereinafter referred to as ‘the SCN’) was issued to the appellant for
recovery of CENVAT credit amounting to Rs.16,09,351/- under Rule 14 of Cenvat Credit
Rules, 2004 (CCR, 2004) read with Section 11A(5) of the Central Excise Act, 1944
(CEA, 1944) along with interest undef Rule 14 of CCR, 2004 read with Section 11AA"of
the Central Excise Act, 1944 (CEA, 1944). An amount of Rs.192,914/- paid by the
appellant was proposed to be appropriated and penalty was proposed to be imposed on
the appellant under Rule 15(2) of CCR, 2004 read with Section 11AC(1)(b) of CEA,
1944. This SCN was adjudicated vide 0.1.O.No. 01 to 04/AC/DEMAND/17-18 dated
11/05/2017 (hereinafter referred to as ‘the impugned order’) passed by the Assistant
Commissioner, Central Excise Division-l, Ahmedabad-Il (hereinafter referred to as ‘the
impugned order’). The adjudicating authority has allowed the CENVAT credit amounting
to Rs.23,760/- availed on ‘Car Renting, ‘Travel Agent’, Repairing of A!r—conditionef’,
‘Hotel charges’ and ‘Business Promotion’ and denied CENVAT credit "amounting to
Rs.16,352/- availed on ‘Car Renting’ and ‘Hotel Charges’ availed on or after
01/04/2011. The adjudicating authority has denied the CENVAT credit amount of
Rs.10,23,255/- availed on ‘Custom House Agent ° and ‘Clearing and Forwarding
Agent’ services as the period involved was after the amendment of Rule 2(/) of CDR,
2004 w.e.f. 01/04/2008. The adjudicating authority has allowed CENVAT credit of
Service Tax on Foreign Bank service holding the same as falling under the activity of
financing’ in the inclusive portion of the definition of input service under Rule 2()) of
CDR, 2004. The CENVAT credit of Service Tax paid on Office Rent and distributed by
Input Service Distributor has been allowed by the adjudicating authority following the
ratio of Order-in-Appeal No.AHM-EXCUS-001-APP-041-2016-17 dated 22/12/2016
passed by Commissioner (Appeals), Ahmedabad. Thus out of a total demand of
Rs.19,07,031/-, the demand of Rs.10,39,607/- has been confirmed invoking extended
period along with interest and equivalent penalty while the amount of Rs.8,67,4.§5}/—,ha$ |

been dropped. - )
: Nee
s = f) %




. 'F.No.v2(84)8/North/Appeals/17-18
2. The appellant has preferred the instant appeal against the impugned order

mainly on the following groundgi ‘

a) The impugned order is clearly non-reasoned and non-speaking and in clear violation of
the principles of natural justice as the adjudicating authority has not dealt with the
submissions made before him. It is submitted that the services pertaining to CHA and
C&F services are denied by the adjudicating authority that were received for export of
goods wrongly relying on the judgment of Hon’ble Supreme Court in the case of M/s
ISPAT Industries that was pertaining to valuation of goods as to whether freight charges
are includible in the assessable value of the goods. [t is submitted thaf the dispute
pertaining to availability of CENVAT credit on CHS services is settled by various
judgments including in the case of M/s Dynamic Industries by the Hon’ble Gujarat High
Court, where it has been held that in the case of export of goods, all expenses incurred
by the exporter up to the port are CENVATable. The adjudicating authority has further
disallowed CENVAT credit on car repairing services which are being used for
transportation of employees of the company to the factory and office. The distance
between office of the appellant and its factory is approximately 25 kms. The appellant
has to make arrangement for transportation of employees to the factory as well as office.
For this purpose the appellant has brought Cars which require services as well as
repairing. It is submitted that the credit on authorized service station services is clearly
admissible as the service is directly used by employees for transportation between
factory and office. The appellant had relied upon order of Hon’ble Tribunal in the case of
M/s Reliance Industries Ltd., wherein identical services were allowed but the
adjudicating authority has not discussed the ratio in the impugned order. It is submitted
that the appellants had used Hotel charges for its marketing as well as servicing /
installation etc. The appellant had made detailed submissions and had relied upon the
direct order in the case of M/s Reliance Industries ltd. allowing credit on such service.

b) The appellants had further submitted that credit was sought to be denied invoking
extended period of limitation. However, no objection was raised against availment of
credit on aforesaid services during the course of audit for earlier period. The demand for
Hotel service was clearly barred by limitation. The appeltant submit that even otherwise,
the demand is barred by limitation. The appellant had taken credit openly showing the
credit in its records and the demand is also issued on the basis of audit of records.
Hence when the entire details were available on records, it cannot be held that there
was any suppression with mala fide intention to evade payment of duty and hence
extended period of demand cannot be invoked and 100% penalty cannot be imposed on

the appellant.
3. Personal hearing in the case was held on 13/02/2018. Shri Nirav Shah, Advocate
attended and reiterated the grounds of appeal. He submitted copies of citations

Commissioner vs Dynamic Industries Ltd. — 2014 (307) ELT 15 (Guj.) and Reliance
Industries Ltd. vs CCE & ST, LTU, Mumbai - 2016 (45) STR 383 (Tri.-Mumbai).

4. | have gone through the contents of the impugned order as well as the grounds
adduced by the appellant in the present appeal. In the present appeal the‘appellant has
challenged the denial of input credit of Service Tax in respect of (i) Car repairing service
w.e.f. 01/04/2011; (ii) Hotel charges w.e.f. 01/04/2011 and (iii) Custom House Agents
(CHA) and Clearing and Forwarding (C&F) Agents in respect of export goods w.e.f.
01/04/2011. | take up the impugned services for discussion as follows:

Car Repairing Service: The appellant has claimed CENVAT credit on Car
he Cars were used for transportation of

i.
Repairing services on the ground that t

the employees to the factory and office. Such service cannot be~held to fb-,?"'r_:_

n to manufacture, whether directly or indirectl)’/f»-o‘r‘fqr;;
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service used in or in relatio
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ucts upto the place of removal. Therefore, {he same -

clearance of final prod ~ 2
cannot be considered as an input service under Rule 2(l) of CCR, '%(5’% arlg%

CENVAT credit of Service Tax on such service is not admissible. RS oS




6
F.No.V2(84)8/North/Appeals/17-18

Hotel charges: The CENVAT credit with regards to Hotel charges is not
admissible as the same cannot be considered as input service under the
amended Rule 2(l) of CCR, 2004.

In the light of the above discussion, the demand confirmed in the impugned order
along with interest and penalty in respect of Car Repairing Service and Hotel
charges is upheld as sustainable. As regards the invoking of extended period for
confirming demand in respect of Car Repairing Service and Hotel Charges, it is
clear that the ineligible credit was detected only because of the audit of the
records by the officers of the department. After amendment of CCR, 2004, there
was no reason for the appellant to continue availing CENVAT credit on the said
services disregarding the amendment. The appellant had never intimated its

desire to the department to avail the impugned credit, which it had reason to

believe was not admissible. Therefore, the ingredient of suppression of facts with

intent to evade duty is present in the instant case, justifying the invoking of
extended period and imposition of penalty under Rule 15(2) of CCR, 2004.

CHA and C&F: The services towards CHA and C&F were used towards export
of goods. The adjudicating authority has denied CENVAT credit on CHA and
C&F holding that the place of removal for export goods is factory which is not
correct and is not sustainable because the place of removal for export of goods is
the place where documents are presented for export i.e. the port of export. The
CHA and C&F charges are incurred at the Port and hence CENVAT credit on the
same is admissible. The confirmation of demand in respect of CENVAT credit on

CHA and C&F services along with interest and penalty are set aside.

3rioreRa GART got #ht a1 3rdier T FveRT SuRtTa i & fRar ST &l
The appeal filed by the appellant stands disposed of in the above terms.
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MY (3Tdie-2)
Date: [/ [2018

Attested

(K. P.

ob)

Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s Mazda Limited (Bio Tech Division),

11/12, Hitendranagar Audhyogic Shakari Vasahat,
Near National High Way No. 8, Kubernagar, Naroda,
Ahmedabad — 382 340.

Copy to: _
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The Chief Commissioner of C.G.S.T., Ahmedabad.
The Commissioner of C.G.S.T., Ahmedabad-11§) ,
The Additional Commissioner, C.G.S.T.(System), Ahmedabad-1i#
The Deputy Commissioner, C.G.S.T., Division: |, Ahmedabad.
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